STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
MASSAGE THERAPY,

Petitioner,
VS. Case No. 02-0280PL

MEHDI SAFDARI, L.MT.,

Respondent .
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RECOVMENDED CRDER

Pursuant to notice, a formal hearing was held in this case
before Jeff B. dark, an Administrative Law Judge of the
Di vision of Adm nistrative Hearings, in Olando, Florida, on
March 15, 2002.

APPEARANCES

For Petitioner: Ruby Seynour-Barr, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive
Building 3, Mail Station 39
Tal | ahassee, Florida 32308

For Respondent: Scott L. Richardson, Esquire
126 East Jefferson Street
Ol ando, Florida 32801

STATEMENT OF THE | SSUES

The issues in this case are whether Respondent, Mehdi
Safdari, L.MT., commtted the offenses alleged in the

Adm ni strative Conplaint issued August 8, 2001, and, if so, to



what extent should his |icense be disciplined or should he be
ot herw se penali zed.

PRELI M NARY STATEMENT

On August 8, 2001, Petitioner, the Departnent of Health,
Board of Massage Therapy, issued an Adm nistrative Conpl aint
all eging that Respondent had viol ated Chapters 455 and 480,
Florida Statutes, and seeking to discipline his |icense or
ot herwi se penalize himfor said violations. On August 31, 2001,
Respondent filed an Election of R ghts denying all allegations
of the Adm nistrative Conplaint and requesting a fornmal
adm ni strative hearing.

By letter dated January 16, 2002, the Agency for Health
Care Administration filed the Adm nistrative Conpl aint and the
El ection of Rights with the Division of Adm nistrative Hearings
and requested the assignnment of an Adm nistrative Law Judge to
conduct a formal adm nistrative proceeding. On January 17,
2002, an Initial Order was sent to the parties.

Based on the response of the parties to the Initial Oder,
t he case was schedul ed for final hearing on March 15, 2002.
Petitioner's Mtion for Continuance based on the | ack of
availability of a wtness was denied. Petitioner was given the
option of taking the witness' deposition after the final

hearing; Petitioner later elected not to take the deposition.



At the final hearing Petitioner presented the testinony of
Sarene WIlingham a |licensed massage therapist, and R C., the
conplaining witness. No exhibits were received in evidence at
the final hearing, but Petitioner requested | eave to submt
Respondent's "licensi ng package" after the hearing. The
"licensing package” was filed with the Cerk of the Division of
Adm ni strative Hearings on May 24, 2002, and is admtted into
evi dence as Petitioner's Exhibit 1. No testinony was presented
on behal f of Respondent.

A Transcript of the hearing was filed on April 4, 2002.
Proposed Reconmended Orders were tinely submtted by both
parties and were fully considered in entering this Reconmended
O der.

FI NDI NGS OF FACT

1. Petitioner, the Departnent of Health, Board of Massage
Therapy (hereinafter referred to as the "Board") is the state
agency charged with the authority and duty to regulate the
practice of massage therapy in the State of Florida. Pursuant
to Subsection 20.43(3)(g), Florida Statutes, the Departnent of
Heal th has contracted with the Agency for Health Care
Adm ni stration to provide consuner conplaint, investigative, and
prosecutorial services required by the Board, as appropriate.

2. Respondent, Mehdi Safdari, was a |icensed nmassage

therapist in the State of Florida at all tinmes material to the



allegations in the Administrative Conplaint. Respondent's
license nunber is MA 11488. He was originally certified on
January 14, 1991; his current license will expire on August 31,
2003.

3. The conplainant, R C., a 44-year-old femal e who has an
associ ate's degree in social services from Hesston College in
Hesston, Kansas, is a certified activities director. At al
times material to the allegations in this matter, she was
enpl oyed as an activities director at an assisted |iving
facility, Altera Wnwood.

4. On May 4, 2000, Respondent and anot her person presented
an educational program on occupational therapy, physica
t herapy, and speech and nassage therapy for the residents of
Altera Wnwood. Incidental to the program Respondent brought
hi s massage chair and perforned nassages at the facility. On
t hat day, Respondent perforned a chair massage on R C. R C had
not known Respondent prior to that day.

5. R C. advised Respondent that she had been involved in
an aut onobi l e accident and had injured three discs in her neck.
Respondent suggested that she allow himto perform nassage
t herapy on her to alleviate disconfort incidental to the neck
injury.

6. On May 15, 2000, R C. presented herself to Respondent's

pl ace of enploynent for massage therapy. After disrobing, R C



dressed herself in a hospital gown and towel which was provided.
She wore the towel |ike a diaper. Respondent massaged R C.'s
head and neck and around her breasts. R C testified that
Respondent "touched her genital area in a very, very subtle
manner, alnost as if it was an accident." The remai nder of the
"full body" nmassage consisted largely of |eg stretching.

7. On May 17, 2000, R C. presented herself for a second
massage. On this occasion she found no gown, but was provided a
sheet and towel. During this nmassage, Respondent pull ed down
t he sheet and exposed R C.'s breasts w thout her consent.
During the massage, Respondent touched R C.'s breasts, but she
was uncertain as to whether the touching was "out of |ine."

8. Her next massage was on May 19, 2000. She again found
only a sheet and towel in which to dress. During this massage,
Respondent got up on the nassage table and straddled R C.,
sitting on her hips and buttocks with his | egs on each side of
her body. She advised himthat the pressure of himsitting on
her buttocks was causing her pain in the back, so he got off.

At all times she was covered by the sheet and had the towel
bet ween her | egs. Respondent did not advise her that he was
going to straddl e her nor did he have her perm ssion to do so.

9. On her fourth and final visit, she dressed herself in
the sheet that was provided, but |eft her underpants on because

she was having a nenstrual period. After massaging R C.'s upper



body, Respondent turned her over on her stomach. He then got up
on the massage table, straddling R C., and pulled her underwear
back. He then unzipped the zipper of his trousers and pl aced
his penis between R C.'s buttocks. Respondent was | eaning up
agai nst R C. and punpi ng agai nst her. She advi sed Respondent
that he was hurting her and, as a result, he got off. He then
told her to lie on her side and face the wall; he then got up on
t he nmassage tabl e beside her and with his full body began
pushi ng up agai nst her from behind. She was afraid she was
going to be raped and was afraid to say anyt hing.

10. Respondent remai ned behind R C. for a short period of
time and then left. R C went to the bathroom and washed
hersel f but did not di scover any senen on herself. She then
| eft, seeking to avoid Respondent.

11. R C Dbelieved that she had been sexually assaulted and
filed a report with an appropriate | aw enforcenent agency.

12. R C's testinony in this matter was clear, consistent,
and credible.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction of the parties to, and the subject matter of, this
proceedi ng. Section 120.57, Florida Statutes.

14. The burden of proof, absent a statutory directive to

the contrary, is on the party asserting the affirmative of the



issue in the proceeding. Departnent of Banki ng and Fi nance V.

Gsborne Stern and Conpany, 670. So. 2d 932, 934 (Fla. 1996);

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981); and Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1lst DCA 1977).

15. License revocation, suspension and discipline
proceedi ngs are penal in nature. Therefore, Petitioner nust
denonstrate the truthfulness of the allegations in the
Adm ni strative Conplaint by clear and convinci ng evi dence.

Departnent of Banki ng and Finance v. Osborne Stern and Conpany,

670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987).
16. As noted by the Suprene Court of Florida:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testinmony nmust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in mnd
of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

In Re: Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting

Slomowi tz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

17. As nentioned in paragraph 15, supra, if determned to

be guilty of the violations as all eged, Respondent may suffer a



suspensi on or revocation of his license. Statutes that
aut hori ze the inposition of penal sanctions nust be strictly
construed and any anbiguity nmust be construed in favor of

Respondent. Elmariah v. Departnent of Professional Regulation,

574 So. 2d 164, 165 (Fla. 1st DCA 1990). The Florida lenity
statute, Subsection 775.021(1), Florida Statutes, provides that:
"of fenses" defined by any Florida Statute nust be construed nost
favorably to the offender if the |language is susceptible to

di fferent nmeanings. Pasquale v. Florida Elections Conm ssion,

759 So. 2d 23, 26 (Fla. 4th DCA 2000).
18. Petitioner has alleged that Respondent violated the
fol | owi ng:
COUNT |
Section 480.046(1)(k), Florida Statutes, which states, as
foll ows:

Grounds for disciplinary action by the
board. —-

(1) The follow ng acts constitute grounds
for denial of a license or disciplinary
action, as specified in section 456.072(2):

* * *

(k) Violating a | awful order of the board
or departnent previously entered in a
di sciplinary hearing, or failing to conply
wth a lawfully issued subpoena of the
depart nment,



by violating Rule 64B7-26.010(1), Florida Adm nistrative Code,
whi ch states, as follows:
Sexual Activity Prohibited.

(1) Sexual activity by any person or
persons in any nassage establishnent is
absol utely prohibited.

* * *

(4) As used in this rule, "sexua
activity" neans any direct or indirect
physi cal contact by any person or between
persons which is intended to erotically
stinul ate either person or both or which is
likely to cause such stinulation and
i ncludes sexual intercourse, fellatio,
cunni | i ngus, masturbation, or anal
i ntercourse. For purposes of this
subsection, masturbation neans the
mani pul ati on of any body tissue with the
intent to cause sexual arousal. As used
herei n, sexual activity can involve the use
of any device or object and is not dependent
on whet her penetration, orgasm or
ej acul ati on has occurred. Nothing herein
shall be interpreted to prohibit a |icensed
massage therapist, duly qualified under Rule
64B7- 31. 001, from practicing colonic
irrigation.

COUNT 1 |
Section 480.046(1)(k), Florida Statutes, states, as

foll ows:

G ounds for disciplinary action by the
board. —-

(1) The follow ng acts constitute grounds
for denial of a license or disciplinary
action, as specified in section 456.072(2):



(k) Violating a | awful order of the board
or departnent previously entered in a
di sciplinary hearing, or failing to conply
with a lawfully issued subpoena of the
depart nent,

by violating Section 480.0485, Florida Statutes, which states,
as follows:

Sexual m sconduct in the practice of
massage t herapy.— The nmassage therapi st-
patient relationship is founded on nut ual
trust. Sexual m sconduct in the practice of
massage t herapy neans viol ation of the
massage therapi st-patient relationship
t hrough whi ch the massage therapi st uses
that relationship to induce or attenpt to
i nduce the patient to engage, or to engage
or attenpt to engage the patient, in sexual
activity outside the scope of practice or
the scope of generally accepted exam nation
or treatnent of the patient. Sexual
m sconduct in the practice of nmassage
t herapy is prohibited,

and Rul e 64B7-26.010(3), Florida Adm nistrative Code, which

states, as foll ows:

(3) No licensed nassage therapist shal
use the therapist-client relationship to
engage in sexual activity with any client or
to nmake arrangenents to engage i n sexua
activity with any client.

(4) As used in this rule, "sexua
activity" neans any direct or indirect
physi cal contact by any person or between
persons which is intended to erotically
stinmulate either person or both or which is
likely to cause such stinulation and
i ncludes sexual intercourse, fellatio,
cunni | i ngus, masturbation, or anal
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i ntercourse. For purposes of this
subsection, masturbation neans the
mani pul ati on of any body tissue with the
intent to cause sexual arousal. As used
herein, sexual activity can involve the use
of any device or object and is not dependent
on whet her penetration, orgasm or

ej acul ati on has occurred. Nothing herein
shall be interpreted to prohibit a |licensed
massage therapist, duly qualified under Rule
64B7- 31. 001, from practicing colonic
irrigation.

COUNT |11
Subsection 455.624(1)(u), Florida Statutes (1999), states,
as foll ows:

Grounds for discipline; penalties;
enf orcenent . - -

(1) The following acts shall constitute

grounds for which the disciplinary actions
specified in subsection (2) may be taken:

* * *

(u) Engaging or attenpting to engage a
patient or client in verbal or physical
sexual activity. For the purposes of this
section, a patient or client shall be
presuned to be incapable of giving free,
full, and inforned consent to verbal or
physi cal sexual activity.

19. Counts | and Il each contain a scrivener's error when
addr essi ng the subparagraph of Subsection 480.046(1), Florida
Statutes, which states the grounds for disciplinary action.

20. Subsection 480.046(1)(k), Florida Statutes (1999),
provi des the follow ng ground for taking disciplinary action

agai nst a nmassage therapi st:

11



(k) Violating any provision of this
chapter, a rule of the board or departnent, or
a lawful order of the board or departnent
previously entered in a disciplinary hearing,
or failing to conply with a lawfully issued
subpoena of the departnent.

21. It appears that the drafter of the Admi nistrative
Conpl aint citing Subsection 480.046(1)(k), Florida Statutes,
failed to include "(1999)" which woul d have been appropriate
given the date of the alleged violations. This is harm ess
error and Respondent has not suffered as a result. This is a
"notice pleading” forum Respondent is clearly given adequate
notice of the substantive violations he is charged with by the
citation of Rule 64B7-26.010(1) and (3), Florida Adm nistrative
Code, and Section 480.0485, Florida Statutes, all of which
address sexual m sconduct.

22. Wil e reasonable m nds may question sone of
Respondent's conduct during the first three nassage sessions,
nothing violating the cited Florida Adm nistrative Code Rul es or
Florida Statutes was proved by clear and convi ncing evi dence.

23. During the fourth nassage session, when Respondent
clinbed onto the massage table, straddled R C., and placed his
peni s between her buttocks while thrusting hinself against her,
Respondent's conduct clearly and convincingly violated Rule

64B7-26.010(1) and (3), Florida Adm nistrative Code, Section

480. 0485, Florida Statutes, and Subsection 455.624(1)(u),

12



Florida Statutes (1999), as his conduct clearly and convincingly

constitutes a "sexual activity" as defined in the rule, and was

an attenpt by Respondent to use the nmassage therapist-patient

relationship to attenpt to engage in sexual activity with RC.
24. Subsection 480.046(2), Florida Statutes (1999),

states, as foll ows:

(2) Wen the board finds any person
guilty of any grounds set forth in
subsection (1), it may enter an order
i nposi ng one or nore of the follow ng
penal ti es:

(a) Refusal to license an applicant.

(b) Revocation or suspension of a
i cense.

(c) Issuance of a reprinmand or censure.

(d) Inposition of an adm nistrative fine
not to exceed $1000 for each count or
separate of fense.

25. Subsection 455.624(2), Florida Statutes (1999),
states, as follows:

(2) Wen the board, or the departnent when
there is no board, finds any person guilty of
the grounds set forth in subsection (1) or of
any grounds set forth in the applicable
practice act, including conduct constituting a
substantial violation of subsection (1) or a
vi ol ation of the applicable practice act which
occurred prior to obtaining a license, it nmay
enter an order inposing one or nore of the
foll owi ng penalties:

(a) Refusal to certify, or to certify with
restrictions, an application for a |license.

13



(b) Suspension or pernmanent revocation of a
l'i cense.

(c) Restriction of practice.

(d) Inposition of an admnistrative fine
not to exceed $10, 000 for each count or
separ at e of f ense.

(e) Issuance of a reprinmand.

(f) Placenent of the |icensee on probation
for a period of time and subject to such
conditions as the board, or the departnent
when there is no board, may specify. Those
conditions may include, but are not linmted
to, requiring the |licensee to undergo
treatnent, attend continuing education
courses, submit to be reexam ned, work under
t he supervision of another |icensee, or
satisfy any terns which are reasonably
tailored to the violations found.

(g) Corrective action.

(h) Inposition of an adm nistrative fine in
accordance with s. 381.0261 for violations
regardi ng patient rights.

In determ ning what action is appropriate,
the board, or departnment when there is no
board, nust first consider what sanctions are
necessary to protect the public or to
conpensate the patient. Only after those
sanctions have been inposed may the
di sciplining authority consider and include in
the order requirenents designed to
rehabilitate the practitioner. Al costs
associated with conpliance with orders issued
under this subsection are the obligation of
the practitioner.

14



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered by the Departnent
of Health, Board of Massage Therapy, finding that Mehdi Safdari
vi ol ated Rule 64B7-26.010(1) and (3), Florida Adm nistrative
Code, Section 480.0485, Florida Statutes, and Subsection
455.624(1)(u), Florida Statutes (1999), as alleged in the
Adm ni strative Conplaint issued on August 8, 2001; it is further

RECOMVENDED t hat the Departnent of Health, Board of Massage
Ther apy, suspend Mehdi Safdari's |license to practice nmassage
therapy for a period of three (3) years, during which tinme he
must present hinmself for exam nation and/or treatnent by a
psychiatrist licensed to practice nedicine in the State of
Fl orida, who, upon conclusion of his exam nation and/or
treatnent, shall opine to the Board of Massage Therapy that
Respondent is not a threat to his patients as a prerequisite to
Respondent returning to the practice of massage therapy; inmpose
an adm nistrative fine against Respondent of $3,000; and assess
agai nst Respondent t he costs of investigating and prosecuting

this case.

15



DONE AND ENTERED this 31st day of My, 2002, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 31st day of My, 2002.

COPI ES FURN SHED:

Scott L. Richardson, Esquire
126 East Jefferson Street
Ol ando, Florida 32801

Ruby Seynour-Barr, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Building 3, Mail Station 39

Tal | ahassee, Florida 32308

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Wl liamH Buckhalt, Executive Director
Board of Massage Ther apy

Department of Health

4052 Bal d Cypress Way, Bin C06

Tal | ahassee, Florida 32399-1701

R S. Power, Agency derk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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